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By John P. MacKenzie 
Washington Post Staff Writer- 

The Supreme Court ruled yesterday, 5 to 4, that 
illegally obtained evidence that would otherwise be in- 
admissable at a criminal trial may be used by prosecu- 
tors to discredit a defendant’s testimony if he takes the 
witness stand. 

In a decision that man sharply reduce the impact of 

the court’s 1966 Miranda vs.* 

Arizona confessions decision, 
the court upheld the use, in 
cross-examining the accused, 
of incriminating statements 
taken by a policeman without 
fully warning the prisoner of 
his rights. 

The court’s action, which 
carried intimations that the 
votes are now available to 
overrule of undermine the 
controversial Miranda deci- 
sion still further, was an- 
nounced by Chief Justice War- 
ren E. Burger as a matter “of 
interest mostly to members of 
the bar” and not worth de- 
scribing from the bench. 

It was, however, a major 
personal triumph for Burger, 
who for years has argued that 
court rules excluding certain 
evidence are ineffective and 
unfair to the public. 

Writing for three of the four 
dissenters, Justice William J. 

Brennan Jr. called the deci- 



sion “monstrous,” a major 
breach of Miranda and an in- 
vitation to police to break the 
law. 

“The court today ■ tells po- 
lice,” Brennan Charged, “that 
they may freely interrogate an 
accused incommunicado and 
without counsel and know that 
although any statement they 
obtain in violation of Miranda 
can’t be used on the state’s di- 
rect case, it may be introduced 
if the defendant has the temer- 
ity to testify in his own de- 
fense. This goes far toward 
undoing much of the progress 
made in. conforming police 
methods to the Constitution.” 

Burger was joined by Jus- 
tice Harry A. Blackmun, his 
I fellow Nixon appointee to the 
court, and by three of the four 
I dissenters from the 1966 deci- 
sion, John M. Harlan, Potter 
Stewart and Byron R. White. 

Joining Brennan were Jus- 
tices William 0. Douglas and 
Thurgood Marshall. Justice 
; Hugo L. Black, also a member 
of the Miranda majority, dis- 
sented without comment. 

The Chief Justice disavowed 
any intention to overturn 
the Miranda decision, only 
“some comments” in the opin- i 
ion of his predecessor, Earl 
Warren, that were “not at all 
necessary to the court’s hold- 
ing and cannot be regarded as 
controlling.” He said it was 
only a “speculative possibil- 
ity” that police misconduct 
would be encouraged. 

In Miranda the court held 
that incriminating statements 
and confessions can’t be used 
as evidence unless the prosecu- 
tion proves that the defendant 
waived his privilege against 
self-incrimination after full 
warning of his rights. 

See CONFESS, A5, Col. 1 




CONFESS, From A1 

This included the right to 
free legal counsel if he was 
too poor - to hire his own 
lawyer. 

The court in 1966 did not 
have directly before it a case 
of attempted use of' such evi- 
dence to cast doubt on a de- 
fendant’s testimony. But it 
stated that the Fifth Amend- 
ment’s privilege against self- 
incrimination “protects the in- 
dividual from being compelled 
to incriminate himself in any 
manner” including the use on 
cross-examination of an ac- 
cused’s so-called “esculpatory 
statements” to police. 

According to the dissent, six 
federal courts of appeals, in- 
cluding Washington’s, and the I 
appellate courts of 14 states ; 
including Maryland and. Vir- 
ginia, had interpreted Miranda 
as ruling , out the use of such 
statements through cross-ex- 
amination. 

In the case before the high 
court, an attorney for Viven 
Harris was attempting to over- 
turn a narcotics conviction at 
the hands of a jury in White 
Plains, N.Y. Harris was ar- 
rested and questioned by po- 
lice in January, 1966, six 
months before the Miranda 
warning rules were held bind- 
ing on future trials, but was 
tried when the high court’s de- 
cision prohibited direct use of 
his statement to police. 

Harris, however, took the 
stand to deny the policeman’s 
account of an alleged sale of 
heroin. When he did, the pros- 
ecutor— without displaying the 
incriminating statements for 
the jury — asked several ques- 
tions that indicated Harris hadj 
told police something quite 
different while under arrest. 

The jury was instructed to 
consider this evidence as bear- 
ing only on Harris’s credibil- 
ity, not on his guilt or innoc- 
ence. 

Burger’s opinion said the de- 
fense made “no claim that the 
statements made to the police 
were coerced or involuntary," 

At the oral argument attorney 
Joel Aurnou of White Plains 
complained that the trial 
judge had denied his request 
for a hearing to see whether 
the statements were involun- 
tary under the law as it ex- 
isted before Miranda. 

“Every criminal defendant 
is».privileged to testify in his 



own defense, or to refuse to 
said •Borger. “But that 
privilege cannot be construed 
tof -include, the right to commit 
perjury.” He added: - , 

“The .shield provided: by Mi- 
randa cannot be ' " perverted 
info a license to use perjury 
by way of a defense, free from 
the risk of confrontation with 
prior inconsistnet. utterances.” 
With a jab at ’ the liberal 
members of the H,S. -Court of 
Appeals here, Burger criti- 
cized as “an extravagant ex- 
tension of the Constitution” a 
suggestion drawn from a 1962 
decision from which he dis- 
sented while a member of that 
court. 

Burger said the argument 
for Harris would, allow an ac- 
cused to confess to a murder, 
lead police to the body and 
then, on the witness stand, 
“blandly deny every fact dis- 
closed to the police or discov- 
ered , as. a fruit of his confes- 
sion-, free from confrontation 
with: his prior statements and 
acts.” 

The ease cited “as that, of 
Washington mailman James 
Killough. whose conviction for 
murdering his wife was set 
aside because police held him 
for 36 hours while getting his 
confession. Killough did not 
testify at his trial. 'His case 
produced an uproar in Con- 
gress over the Supreme 
Court’s “Mallory rule” on il- 
legally obtained confessions. 

Burger said yesterday’s deci- 
sion flowed from a 1954 Su- 
preme Court ruling in which 
the .justices, with only Black 
and Douglas dissenting, up- 
held the use of illegal search 
evidence to discredit a defend-, 
ant who falsely denied on the 
witness stand that he ever had 
possessed narcotics. V, 

In dissent, Brennan said the 
1954 case was not a valid prec- 
edent for the ruling against 
Harris, whose incriminating 
statements . were- at the heart 
of the question of guilt. - 1 - 
Brennan said the decision 
would unfairly penalize a de- 
fendant for taking the stand 
or unfairly deter him from tes- 
tifying in his own defense, 
contrary to other Supreme 
j Court decisions. Some legal 
j experts say it’s rare for juries 
i to acquit defendants who don’t 



j take the stand; 

While the majority said it 
was only “assuming” that 
court-made rules for excluding 
evidence acted as a deterrent 
to official lawlessness, Bren- 
nan said the deterrent effect 
“is only part of the larger 
objective of safeguarding the 
integrity of our adversary sys- 
tem.” , -?• . 

He said the rules promoted 
respect for government by up- 
holding the dignity of citizens 
and added, “It is monstrous 
that courts should aid or abet 
the law-breaking police offi- 
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